JusDraft

UNFAIR DISMISSAL

& THE CCMA

WHEN IS A DISMISSAL FAIR?

For a dismissal to be fair it must be based on proper and fair reason. It is

e important to remember that the dimissal procedure must be fair too. Ask
yourself, if you were in the shoes of a worker how would you like to be
treated?
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FAIR REASON UNFAIR REASON

- Misconduct. Worker has done - The worker did not receive a fair
something seriously wrong. hearing
- Incapacity. Worker does not do - Or the worker was not given the
the job propertly due to illness. chance to tell his side of the story
- Retrenchment or Redundancy — Suspended without payment prior
to dismissal
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UNFAIR REASON EXERCISE LEGAL LAWFUL UNION REJECT UNFAIR
OR PROCESS RIGHTS ACTIVITIES CONDITIONS
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THE DISCIPLINARY HEARING

- A worker is entitled to notice of any disciplinary steps and charges against
him/her.

- A worker is also entitled to prepare for the hearing and should be given
sufficient time to do so.

- Attending the hearing is important and an opportunity for a worker to
present his/her case.

- No legal representation is allowed apart from representation by a shop
steward or colleague.

- A worker must be allowed to see any relevant document/evidence
against him/her.

- Witnesses may be called and evidence questioned.

- The worker must be allowed to present any mitigating circumstances.

- Clear reason for any decision taken at the hearing must be given to
the worker.
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Ve DISMISSAL... WHAT NOW?

A dismissed worker can refer the matter to the CCMA or a
Bargaining Council, but be warned, strict time frames apply.

\ An unfair dismissal case must be referred within 30 days of
dismissal. If this opportunity is missed, the CCMA will have
V to give special permission to hear the matter.
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THE CCMA REFERRAL

APPROACH THE CCMA & COMPLETE REFERRAL DOCUMENTS

If you have decided to lodge a dispute you need to complete the LRA
—— form 7.11 at your nearest CCMA office.

TIP: Remember to sign par 11 to split concillation and arbitration.

DELIVER THE REFERRAL DOCUMENT TO THE EMPLOYER

Once you have completed the 7.11 you need to send a copy to the
employer via fax or registered mail.

REMEMBER: Keep the fax transmission slip or postal receipt as proof.

SEND THE COMPLETED REFERRAL DOCUMENT & PROOF OF
DELIVERY TO THE CCMA

It is advisable to send the referral documents and proof of delivery to
—— the employer and the CCMA via fax, or hand deliver at the nearest
office.

REMEMBER: Keep proof of delivery in case something goes wrong.

CONCILLIATION

The CCMA will inform both parties of a date, time and venue for the
first meeting, known as Concilliation. The goal of the meeting is to
reach an agreement that is acceptable to both parties. Unfortunately,
legal representation is not allowed at this stage.

ARBITRATION

If no agreement is reached, the CCMA will issue a certificate and the
matter can be referred for Arbitration (within 3 months). You will
have to complete an LRA form 7.13 and deliver same as in steps 2
and 3. Arbitration is a formal process where evidence is presented to
prove your case. Legal representation is allowed at Arbitration.

ARBITRATION AWARD

An Arbitration Award is a binding decision and if the employer does
not comply, may be made an order of the Labour Court.
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Our infographics have been prepared for information purposes only and does not constitute legal
advice or a legal opinion.

The practical application of the provisions of law guide articles will vary depending on the facts of
each case. The publication, author of the article and companies or individuals providing commen-
tary cannot be held liable in any way.

If you are a JusDraft member you can contact our 24-hour legal advice helpline (find the number
displayed at the top of every page once logged in). Alternatively, you can contact the Legal Aid
advice line on 0800 110 110.
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